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Arising out of Order-in-Original No AHM-SVTax-000-JC-005-16-17 Dated 09.06.2016 Issued

by Joint Commissioner STC, Service Tax, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT P, SIS Yoob Q4 Hardhx ety ~ATamiedsol o adiel—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

foria 1= 1004 Y 9RT 86 & SfTia il @Y =1 & U B ST Webail—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016. :

(i)  erdieha ~urnfieRer @ i of¥ifam, 1904 @ uRT 86 (1) & Sfeie el qarehR
frrae, 1904 & P o (1) @ ofgvia PeiRa v wad— 5 § IR gk # @ o
gt @ Sue Gy oy @ feg sfid B E 8 SHe Uil
ﬂmvrrfﬁi_nf%q(ﬁﬁﬁwwﬁmnﬁrgﬁﬁ)aﬁ?waﬁﬁmwmﬁw@wmmtﬁaﬁ%
3 o2t & T adehE o 35 & <fie @ Were IWRER B M W Ygifsa § e & W
ﬁmWﬁwmﬁmewWW5mmmm%mw
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ST BUY 50 TR AT S SUTGT § 98 WUY 10000 /— I WS B |

(i) . The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tdx Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penaity levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Flfty Lakhs, Rs.10,000/- where the amount of
service tax & mterest demanded & penalty levied i Is more than fifty Lakhs rupees, in the form;pfarv

Bank of the place where the bench of Tribunal is situated.
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(i The appeal uinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeais)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (Ol0O) to apply to

the Appellate Tribunal.

2. ereieh R ~raTerd Yh S, 1075 W YR WY SFIRTE- & st FufRa feg
SR Y A% T WA IReN @ A A U W 650,/— UW @1 ey Yok fewe
& g TR ‘

2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4, Wi QJeen, ey SeUTG Qe T WA sl iR (e & afa sndiell & FTe A
HdyT SeuTE oeh JTUTAUH, Ryy & URT 39 & 37T REIEET-2) HRIRTH 20ty(08y HT HEAM
245) fRieAfap: of.0¢. R0ty ST i e ST, 3oy o URT ¢3 & JHaefe dara ot AT e T 9 &, wT
FafRreT o 918 g-ufr o e e & aerd fon g| & 3ieter st it et avelr ol & WY
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(i) yRT 11 & & sferta AU
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-daposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0 amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay

application”and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
Aty z dent o, 5 3er & ufd e yrfernRuT 3 GI18T STl Qe AT e AT GU5
RreTfyer &Y @Y #ifaT T 71T geen o 10% et W 3ity et dharer gus AT & 9 qus &
10% STFTeTTeT T 2B ST Wepell | :

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
petially, where penalty alone is in dispute.

o
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Order-In- Appeal

This order arises on account of an appeal filed by M/s. Karnavati Club
Limited, S. G. Road, Ahmedabad (hereinafter referred to as-the ‘the appellants’ for
sake of brevity) against Order-in-Original No. AHM-SVTAX-000-]JC-005-16-17 dated
09.06.2016 (hereinafter referred to as the ‘impugned order’ for the sake of brevity)
passed by the Joint Commissioner, Service Tax,' Ahmedabad (hereinafter referred to

as the ‘adjudicating authority’ for the sake of brévfty)‘. ' .

2, Briefly stated the facts of the case are that during the course of audit, for
the period from 2009-10 to 2011-12, it was observed that the appellants had received
exclusive rights income of decoration from some decorators who had been given the
exclusive rights of decoration by the appellants. It was further noticed that in view of
granting of exclusive right by the appellants to the decorator, any client who hired the
hall for any function was left with only two options i.e., either to organize the function
without a decorator or to avail the services of that particular decorator who had the
exclusive rights of decoration in the hall. This was, according to the audit party,
nothing but marketing or promotion of business by the appellants, of that decorator
who held the exclusive right. of decoration in the club, and appeared to be falling
under the ambit of ‘Business Auxiliary Service’ under Section 65(19) of ’the Finance
Act, 1994. Thus, as ascertained by thé audit party, during the financial year 2010-11,
the appellants had received exclusive rights income amounting to <70,00,000/- from
the decorators on which no Service Tax was paid by the appellants. Thereforg, a show
cause notice, dated 28.09.2015, was issued to the appellants which was adjudicated
by the adjudicating authority vide the impugned order. The adjudicafing authority
confirmed the Service tax demand of ¥7,21,000/- under Section 73 of the Finance
Act, 1994 along with interest in terms of Section 75 of the Finance Act, 1994. The

adjudicating authority also imposed penalty under Sections 77 and 78 of the Finance

Act, 1994.

3. Being aggrieved with the impugned order, the appellants filed the present
appeél. The appellants argued that exclusive rights are not covered under the Service
Tax net. In support of their claim they have quoted the judgment of Hon'ble Bombay
High Court in the case of C.K.P. Mandal vs. the Commissioner of Central Excise,
Mumbai. They have further contended that the entire demand is time barred and

penalty under Sections 77 and 78 is not imposable.

4. Personal hearing in the case was granted on 21.02.2017 wherein Shri Vipul
Khandhar, Chartered Accountant, appeared on behalf of the appellants and reiterated
the contents of the appeal memorandum. Shri Khandhar also submitted a synopsis of

his argument and stressed on the judgment of C.K.P. Mandal vs. the Commissioner of

Central Excise, Mumbai.

5. I have carefully gone through the facts of the case on records, grourﬁs’\ig A
Appeal Memorandum, and oral submissions made by the appellants at ther
i
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personal hearing. In view of the above, I find that the appellants lhave, time and

. ..again.taken the reliance.of the judgment of Honb le.Bombay. High,.Court.inthe.case.0 . s

C.K.P. Mandal vs. the Commissioner of Central Excise, Mumbai. They had placed the
same argument before the adjudicating authority also, which has been reflected in the
impugned order. The adjudicating authority has neither countered nor tried to negate
the judgment but provided very bizarre argument that the issue in C.K.P. Mandal was
regarding taxability of exclusive rights income under Mandap Keeper Service whereas
in the present case, the issue relates to decoration and hence, different. In this

regard, I would like to replicate below the initial contents of the said judgment;
“The following substantial questions of law arise in this appeal:

(i) Whether the consideration (donation or by whatever name called)
received by the appellant from M/s.Saideep Caterers and Decorators under
the two separate contracts giving M/s.Saideep Caterers and Decorators
monopoly rights for catering and decoration to the hirer of the appellant's
hall (mandap) for official, social and business functions is chargeable to
service tax within the meaning of Section 65(90)(m) of the Finance

Act, 19947

(ii) Whether in the facts and circumstances of the case, the Customs,
Excise and Service Tax Appellate Tribunal was right in law in holding that
the appellant was rendering catering/decoration services within the
meaning of Section 65(90)(m) of the Finance Act, 1994?”

Thus, from the above, it can be seen that the present issue contained the service of
decoration too and hence, cannot be different from the said case of C.K.P. Mandal.
However, the Hon'ble Mumbai High Court has not discussed the applicability of
‘Business Auxiliary Service’ in the case and case was examined from the angle of
applicability of Section 65(90)(m) only. The case of the appellants and that of M/s.
C.K.P. Mandal vs. the Commissioner of Central Excise, Mumbai needs to be seen in
light of ‘Business Auxiliary Service’ and equated accordingly. Mere stating that the
present case is different from C.K.P. Mandal as the latter talks about mandép keeper
service and the former deals with decoration will not suffice the purpose on the part of
the adjudicating authority. The adjudicating order has to be a proper speaking one
discussing technically as to why the case of C.K.P. Mandal is not applicable to the
present case as well as applicability of Business Auxiliary Service defined under
Section 65(90)(m) of the Finance Act, 1944 . In view of the above, the case needs to
be remanded back to the adjudicating authority with direction to issue a proper
speaking order as to why the case should fall under the category of Business Auxiliary
Service and therefore the appellants are liable for Service Tax and why the case of
C.K.P. Mandal will not be applicable to it. |

6. As per the above discussion, I remand back the case to the

authority with instructions mentioned above.

-

TN
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7. mwﬁﬁﬁmwmmmﬁmW%x

7. The appeals filed by the appellant stand disposed off in above terms.

g (3w - IT)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

@

CENTRAL EXCISE, AHMEDABAD

To, !

M/s. Karnavati Club Limited,
S. G. Road,

Ahmedabad- 380 059

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
4) The Asst. Commissioner (System), Service Tax Hg, Ahmedabad.

5) Guard File.

6) P. A. File.







