
0

0

~ : 26305065

lgra (3r4)a - II) rl5T ¢1llfclll cb'if1ll \-Jfqlc{ ~
dza gqgu 14, ra8i fa, fbaf)a ur,

'1liciilcJI~, '1ii:P-lctlcillct- 380015.

-a.cc5,72
~ 3f"Cflc;:r ~ x=mm: Order-In-Appeal No..AHM-SVTAX-0'OO-APP-273-16-17

~ Date: 31.03.2017 \JlRT ffl cBl" ~ Date of Issue-------'---

Passed by Shri Uma Shanker Commissioner (Appeals..:11)
_____~~;;}H:P-!qlcsllq : ~l".!cfd lciill aRT \JlRT ~ ~ x=f

[?ifq: ] fG
Arising out of Order-in-Original No AHM-SVTax-000-JC-005-16-17 Dated 09.06.2016 Issued
by Joint Commissioner STC, Service Tax, Ahmedabad

314lclcbdf cITT -iFf -qtj: -qqr Name & Address of The Appellants
M/s. Karnavati Club Ltd Ahmedabad

~ 3f"Cflc;:r ~ ~ ~ ~ ~ ~ ~~ cpl" 3f"Cflc;:r A9~~ct m ~ <R
x=rcITTITl-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

4a zycn,a zyc vi arm ar@lat1 zuaTf@raw at 3f"Cflc;:r :
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcrmll"~. 1994 cBl" l::ITTT 86 cB"~ 3f"Cflc;:r cpl" ~- cB" "Cfffi cBl" \iTT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa Ra ft Rt ca, Ula ca gi hara 37fl#tr nn@av i1. 2o, q #ea
zfRaa qr,rvg, beaut 7I, 374I4lq-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4)hr nznf@raw at f#hr 3nf@fr, 1994 cBl" l::ITTT 86 (1) cB" ~ 3f"Cflc;:r ~
AllJ.IlcJC'll 1994 cB" ~ 9 (1) cB" ~~ tITT+f ~.i'r- 5 "if 'qR ~ "if cBl" \iTT
rift vi r rer fGra or?gr f@s or4la cBl" lTif 'ITT ~ ~
al wrRt a1Reg (6qi a gasqr IR zhf) th mar fhr em i zaznf@raw n1 =uraql fer
t, aet a fa tau~a eta a # arr4l arzra «~zl # a aifha ?a rye # 6T
-ij uef ala #t it, ans alt nit 3it nun ·rn if u; 5 C'lmf m ~ cn1T t emf ~
1 ooo / - tfflT ~ miiT I Gref hara #6t mi, anus at ir 3j ama mu uif nu; 5 C'lmf m
50 C'lmf Ticf) 'ITT "ITT ~ sooo/ - tfflT~ m111 I ugi ala al mi, ants a] mir 3j a+n ·zr
if6I; 5o lg IT Uwa unr & a<i 6Ty 1oooo/- #hr rat @tfj

(ii) . The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f9J.Piof;T1~
crossed bank draft in favour of !he Assistant Registrar of the bench of nominated PublJ(S_~'c_!P.t'.'....'·0".;~-'0,'\
Bank of the place where the bench of Tribunal is situated.,_'.,.,_(·:u:··_· ,,;--,';i''·-1., s,,~- ,.\:' ;cr g%l
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(iii) [@ft1 31f@fa,to94 d Ir 6 dt uu-arr3ii gi (2;) a airfa srft ara

'• _ , Fltllfic!Bl, '1994 cfi' [~ 9 (21-!) a if [ffa uni ab)-7 j dl Gt aft vi Ur# +rel
' 3fi'.fcRI Un yeas (31fa) # arr 4? i;rf\"rm (0IA)( \:!W-1 'B~ >ffu irfr) 3ITT' .3flTx

311/qi, Tr / 3I 3172yr7 372ITT ao a+hr ur zyc, 3f)la Iran@raw ant r4at art
a fer ha g arr?r (oIo) cifr >ffu 'lTuAT irfT I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7.f~TI'ff!;!Jfit'.rcf rtH<llWI ~ 3TR:rf.lWJ, 1975 cJ>°r ¥rffi u rqal--1 a aiafa fefRa Rg
317/ Gu 31tau i err m@eat a am2 # 4R W & 6.so/- ha a nnru zyea fas

sh nfg1

2. One copy of agplication or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee st~mIp of Hs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as arne11cled.

3. var gen, Ir 4ca vi am sf#) ran@ran (arf@fr) ~1:1.:ircrc;ft, 19a2 ii ~rf.:li't
i art idle)a Tri at«fraa fnii al 3jt fl en 3naff fhn uuar &I

3. A.ttention is also invited to the rules covering these and other related matters
contained in the Customs, i::xcise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «#arr er+ca, her 3enz arcs vi hara 3ndar 1f@Naur (@fr+a) ufc'l' 3flITTIT m ;r-naml ii
ii,,,:~::ic'Cffc'.;~3-ff'1lf.:l"lf.l'I, YQ..\IV ;fir '!.Tm 39q h 3iaRzr(gin-2) 31f@1fez1a 2sy(Qty at 'Bm(r
29) Rei: s.o&.2sy sit dr f@fr 3#f@1f21a, «&&y Rt urr z3 h 3ivfa hara at araa are , r
f.:l'fixfrr fr a{qe-fr rat aar 31farf ?&, rra f gr nr a aiair 5TH ciTT ;,n.=)' cITTIT 3-f()t i(ta' tlf ufw
c';'fr c!f-(r,~ '.!,ri I.!' :rr 3-rl'trcfi .:r t>T

)c4tzreua yeas vihara h 3iaia " a:if.ir fc'nq area " ii farnf@rt &
(i) 'l.lm 11 ~ m 3fi'IJIB f.:rl.imo '.!<fi.H

c. ii > ~r"1cfc ;;i;r.rr cfir 'c>I)' ·.JTt ;m;ie1 {ITTT
( iii) :flcrtlc ;,i;i-1r ~.:1;rncrr-fr ,t ~<r,H G er, 3ir-rarc=r ~ {tiiiFf

c:, :mi1 qgrf zrz fn gr Ir h naur Rd)zr (cai. 2) 31Rlf.:rm:r, 201" er, 3-rm:a:r :fr ~ f<ITT.f\
a4r4)r q1f@)nr b# arr fare!ta Ferrar 3rfl vi 3r@ atmarat &ti

4. For an appeal to be filed before the CESTAT, il is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 20·14 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-d,:iposit payable would be subject lo ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i} amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::, Provided further that the provisions of this Section shall not apply to the stay
applicatioil and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr «iaf ii, zr 3r2r h uf3ql @raurroar sf area 3rrur area zvs
Rafa zt at anfrarrpen h 1o% parar 3itziha aus fafa lavs
10% 1arruRt sna#rt
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or cfuty and penalty are in dispute. or
perialty, where penalty alone is in dispute.
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Order-In- Appeal

This order arises on account of an appeal filed by M/s. Karnavati Club
Limited, S. G. Road, Ahmedabad (hereinafter referred to as ·the 'the appellants' for
sake of brevity) against Order-in-Original No. AHM-SVTAX-000-JC-005-16-17 dated
09.06.2016 (hereinafter referred to as the 'impugned order' for the sake of brevity)
passed by the Joint Commissioner, Service Tax, Ahmedabad (hereinafter referred to
as the adjudicating authority' for the sake of brevity).

adjudicating authority also imposed penalty under Sections 77 and 78 of the Finance

Act, 1994.

3. Being aggrieved with the impugned order, the appellants filed the present

appeal. The appellants argued that exclusive rights are not covered under the Service

Tax net. In support of their claim they have quoted the judgment of Hon'ble Bombay
High Court in the case of C.K.P. Manda! vs. the Commissioner of Central Excise,
Mumbai. They have further contended that the entire demand is time barred and

penalty under Sections 77 and 78 is not imposable.

4. Personal hearing in the case was granted on 21.02.2017 wherein Shri Vipul
Khandhar, Chartered Accountant, appeared on behalf of the appellants and reiterated

the contents of the appeal memorandum. Shri Khandhar also submitted a synopsis of
his argument and stressed on the judgment of C.K.P. Manda! vs. the Commissioner of

Central Excise, Mumbai. .-.
,/41 -

5. I have carefully gone through the facts of the case on records, groun]
Appeal Memorandum, and oral submissions made by the appellants at thi

~

2. Briefly stated the facts of the case are that during the course of audit, for
the period from 2009-10 to 2011-12, it was observed that the appellants had received

exclusive rights income of decoration from some decorators who had been given the

exclusive rights of decoration by the appellants. It was further noticed that in view of
granting of exclusive right by the appellants to the decorator, any client who hired the

Q hall for any function was left with only two options i.e., either- to organize the function

without a decorator or to avail the. services of that particular decorator who had the
exclusive rights of decoration in the hall. This was, according to the audit party,

nothing but marketing or promotion of business by the appellants, of that decorator
who held the exclusive right of decoration in the club, and appeared to be falling
under the ambit of 'Business Auxiliary Service' under Section 65(19) of the Finance
Act, 1994. Thus, as ascertained by the audit party, during the financial year 2010-11,
the appellants had received exclusive rights income amounting to t70,00,000/- from

the decorators on which no Service Tax was paid by the appellants. Therefore, a show

cause notice, dated 28.09.2015, was issued to the appellants which was adjudicated

by the adjudicating authority vide the impugned order. The adjudicating authority
confirmed the Service tax demand of t7,21,000/- under Section 73 of the Finance
Act, 1994 along with interest in terms of Section 75 of the Finance Act, 1994. The

0
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personal hearing. In view of the above, I find that the appellants have, time and

-....again.takenthe.reliance.of.the.judgment of,Hon'ble,Bombay.High.Cort.in.the.case.of»are·«r
C.K.P. Manda! vs. the Commissioner of Central Excise, Mumbai. They had placed the
same argument before the adjudicating authority also, which has been reflected in the

impugned order. The adjudicating authority has neither countered nor tried to negate

the judgment but provided very bizarre argument that the issue in C.K.P. Manda! was
regarding taxability of exclusive rights income under Mandap Keeper Service whereas

in the present case, the issue relates to decoration and hence, different. In this

regard, I would like to replicate below the initial contents of the said judgment;

"The following substantial questions of law arise in this appeal:

(i) Whether the consideration (donation or by whatever name called)

received by the appellant from M/s.Saideep Caterers and Decorators under

the two separate contracts giving M/s.Saideep Caterers and Decorators

monopoly rights for catering and decoration to the hirer of the appellant's

hall (mandap) for official, social and business functions is chargeable to

service tax within the meaning of Section 65(90)(m) of the Finance

Act, 19942

0

(ii) Whether in the facts and circumstances of the case, the Customs,

Excise and Service Tax Appellate Tribunal was right in law in holding that
the appellant was rendering catering/decoration services within the
meaning ofSection 65(90)(m) of the Finance Act, 1994?"

authority with instructions mentioned above.

0

As per the above discussion, I remand back the case to6.

Thus, from the above, it can be seen that the present issue contained the service of
decoration too and hence, cannot be different from the said case of C.K.P. Mandal.
However, the Hon'ble Mumbai High Court has not discussed the applicability of

'Business Auxiliary Service' in the case and case was examined from the angle of
applicability of Section 65(90)(m) only. The case of the appellants and that of M/s.
C.K.P. Manda! vs. the Commissioner of Central Excise, Mumbai needs to be seen in

light of 'Business Auxiliary Service' and equated accordingly. Mere stating that the

present case is different from C.K.P. Manda! as the latter talks about mandap keeper
service and the former deals with decoration will not suffice the purpose on the part of
the adjudicating authority. The adjudicating order has to be a proper speaking one
discussing technically as to why the case of C.K.P. Mandal is not applicable to the
present case as well as applicability of Business Auxiliary Service defined under
Section 65(90)(m) of the Finance Act, 1944 . In view of the above, the case needs to
be remanded back to the adjudicating authority with direction to issue a proper
speaking order as to why the case should fall under the category of Business Auxiliary
Service and therefore the appellants are liable for Service Tax and why the case of
C.K.P. Manda! will not be applicable to it.
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7. The appeals filed by the appellant stand disposed off in above terms.

ires
(3mr gi4)

3rrzr#a (3r4la - II)
3

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

---%as?
A) O::J

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD

To,
M/s. Karnavati Club Limited,

S. G. Road,

Ahmedabad- 380 059

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.
3) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.

4) The Asst. Commissioner (System), Service Tax Hq, Ahmedabad.

5) Guard File.

6) P. A. File.




